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SUPERANNUATION LIABILITY CONSULTANTS - CONTRACTORS

The attention of all Areas, Districts, Hospitals, and other Units is drawn to the
potential liability for superannuation contributions when employing consultants and
contractors.

The Superannuation Guarantee (Administration), 1992 Act contains an expanded
definition of "employee"” under s.12. The meaning of the term has also been subject
to interpretation through an ATO ruling on the Superannuation Guarantee Act (No
SGR 93/1).

Under s.12(3), a person who has entered a contract for services will be considered
an employee for the purposes of the Act if the contract "is wholly or principally for the
labour of the person”. It is therefore irrelevant whether they are designated as a
contractor or consultant; what is relevant is the actual nature of the relationships
between the principles of the contract.

SGR 93/1 contains the following guidelines to assist in the interpretation of this
provision:

(&) a contract for labour is to be distinguished from a contract to supply goods or
materials;

(b) a contract will be principally for labour when more than half (50%) of the
contract is for labour;

(c) a contract for labour must be personal. Ifitis a contract with a company or trust
to provide the service, an employment relationship cannot be established with
the person actually providing the services;
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(d) labour includes mental and artistic effort as well as physical toil;

(e) if the contract allows the person freedom to have the work of the contract
performed by another, then it is not a contract for labour.

Contributions do not have to be paid for consultants/contractors deemed to be
employees who are:

paid less than $450 in any calendar month;

under 18 years of age working for not more than 30 hours per week;

aged 65 or over;

paid to do work of a domestic or private nature for not more than 30 hours per
week.

When formalising arrangements with consultants/contractors deemed to be
employees, it should be clearly established whether the SGC liability is to be
additional to, or to be deducted from, the agreed fee for the assignment.

The SGC contribution rate was 5% up to 30 June 1995 and has progressed until the
rate of 9% has applied from 1 June 2002 onwards.

The superannuation contributions must be paid into a complying fund, such fund
being one which meets the standards set by the Commonwealth Government. A
check that a fund complies can be made by contacting the Insurance and
Superannuation Commission (current telephone 13 1060).

It is suggested that when employing consultants/contractors deemed to be
employees the consultant/contractor be requested to provide a letter from the fund
which provides an assurance that they are a complying fund, and that the
consultant/contractor also be requested to provide the relevant forms for completion.

N.B. THE CONTENTS OF THIS CIRCULAR DO NOT APPLY TO VISITING
MEDICAL OFFICERS FOR WHICH SPECIAL COMPREHENSIVE ADVICE TO
CONSOLIDATE A NUMBER OF EXISTING INSTRUCTIONS WILL ISSUE IN THE
FUTURE.

R Wraight
A/Director-General



